CHAPTER - VIII

APPEAL AND REVISION

73. 
Appeal against assessment

(1) 
Any assessee may, in the prescribed manner, appeal to the Appellate Authority against any assessment within forty-five days or such further period as may be allowed by the said authority for cause shown to its satisfaction from the receipt of a notice of demand in respect thereof: 

Provided that no appeal shall be entertained by the said Authority unless it is satisfied that such amount of the tax, penalty or interest, as the case may be, as the appellant may admit to be due from him has been paid. 

(2) 
Subject to such rules of procedure as may be made, the Appellate Authority, in disposing of any appeal under sub-section (1), may, - 

(a) confirm, reduce, enhance or annul the assessment, or 

(b) when such Authority is satisfied, for reasons to be recorded in writing, that it is not practicable or desirable to act in accordance with the provisions of clause (a), set aside that assessment and direct the assessing authority to make a fresh assessment after such further inquiry as may be directed. 

(3) 
While acting in accordance with the provisions of clause (b) of sub-section (2), the assessing authority shall make a fresh assessment in respect of such part or parts only and the remaining part or parts of the previous assessment shall remain unaltered and valid. 

(4) 
Pending disposal of an appeal referred to in sub-section (2), the Appellate Authority may, on application, at its discretion and subject to such conditions and restrictions as may be prescribed, stay realization of the amount of tax, penalty or interest in dispute wholly or in part. 

(5) 
Every appeal before the Appellate Authority shall be decided within a period of five years from the date of its filing: 

Provided that the period of stay granted by the superior court and the period spent in deciding the appeal against the interim order of the Appellate Authority, shall be excluded while computing the period of limitation: 

Provided further that the Appellate Authority may, for reasons to be recorded, extend the period of limitation within one year from the end of five years period for a further period of six months. 

(6) 
The appeal pending for more than five years from the appointed day under the Sikkim Sales Act, 1983 shall be disposed of within period of two years from the appointed day. 

 (7) 
Where the appeal is not decided within the period as specified under sub-section (5) or sub-section (6), the appeal shall be deemed to have been allowed. 

Explanation -
For the purposes of this section or section 76,- 

(a) "assessment" includes- 

(i) 
assessment of tax and imposition of penalty under section 38 

(ii) 

assessment of tax under section 40; 

(iii)

determination of interest under section 43, or 

(iv)
rectification of mistake in determination of interest under section 44; 

(b) "notice of demand" means any notice served in accordance with the provision of this Act for realization of the tax, penalty or interest referred to in clause (a). 

74. 
Suo motu revision by Commissioner- 

Subject to such rules as may be made and for reasons to be recorded in writing, the Commissioner may, on his own motion, revise any assessment made by assessing authority or order passed by the prescribed authority. 
75. 
Revision by Commissioner upon application- 

Subject to such rules as may be made and for reasons to be recorded in writing, the Commissioner may, upon application, revise any order, other than an order *passed under section 73 and section 77 by the Appellate Authority. 
76. 
Revision by Appellate Authority- 

(1) 
Subject to such rules as may be made and for reason to be recorded in writing, the Appellate Authority may, upon application, revise a final appellate order from an order of assessment. 

(2) 
Where during the pendency of an application for revision preferred by a dealer under sub-section (1) before the Appellate Authority, the Commissioner, having discovered,- 

(a) any error or omission, whether in fact or law, in the final, appellate or revisional order referred to in sub section (1), or 

(b) any concealment by a dealer of his turnover of sales or purchases or claim for deduction of any part of gross turnover of sales or purchases 
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*
The words "referred to in section 77 and an order of assessment against which an appeal lies under section 73 passed by the assessing authority or the prescribed authority." are replaced vide notification no. 4/LD/2005 dt 20/09/2005.
or claim for lower rate of tax payable under this Act, is of the opinion that the amount of tax assessed is liable to be enhanced from what has been made in the order of assessment or in the final appellate or revisional order in the matter of the amount for tax so assessed, as the case may be, he may, file, at any time before the application for revision is finally heard by the Appellate Authority a memorandum bringing to the notice of the Authority the error or omission referred to in clause (a) or the concealment by the dealer of the turnover of sales or purchases or incorrect statement under clause (b). 

(3) 
The Appellate Authority shall, while proceeding to revise under sub-section (1) any final appellate or revisional order of assessment, entertain the memorandum filed under sub-section (2) as an application by the Commissioner for revision and pass such revisional order as it deems fit. 

77. 
Review of Order- 

Subject to such rules as may be made, any assessment made or order passed under this Act or the rules made thereunder by any officer appointed under sub-section (3) of section 3, may be reviewed by the person passing it upon application or on his own motion, and, subject to the rules as aforesaid, the Appellate Authority may, in the like manner and for reasons to be recorded in writing, review any order passed by it, either on its motion or upon an application. 

78. 
Power of taking evidence on oath: - 

The Appellate Authority, the Commissioner, or the authorised officer shall, for the purposes of this Act, have the same powers as are vested in a court under the Code of Civil Procedure, 1908 (5 of 1908), when trying a suit in respect of the following matters, namely, — 

(a) 
enforcing the attendance of any person and examining him on oath or affirmation; 

(b) 
compelling the production of documents; and 

(c) 
issuing commissions for the examination of witnesses and any proceeding under this Act before the Appellate Authority, the Commissioner, the Special Commissioner, or the authorised officer, shall be deemed to be a judicial proceeding within the meaning of section 193 and section 228 and for the purpose of section 196, of the Indian Penal Code,1860 (45 of 1860). 

79. 
Revision to High Court 
(1) 
An assessee who is dissatisfied with the decision of the Appellate Authority or Commissioner may, within sixty days after being notified of the decision, file a revision with the High Court; and the assessee so appealing shall serve a copy of the notice of revision on the respondent to the proceeding. 

(2) 
A revision to the High Court may be made on question of law or an erroneous decision or failure to decide a question of law that will be raised in the revision. 

(3) 
The Commissioner shall also be made a party to the proceedings before the High Court where appeal is filed by the dealer or other person. 

(4) 
The High Court may on application either by the petitioner or by the respondent review any order passed by it provided such application is made within one year from the date of receipt of the judgement. 

80. 
Revision or Review by High Court 

A revision or review application presented before the High Court under section 79 shall be heard by the bench consisting of not less than two Judges. 

